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U.S. Customs Service 


Treasury Decision 


(T.D. 00-31) 


BONDS 


APPROVAL TO USE 
AUTHORIZED FACSIMILE SIGNATURES AND SEALS 


The use of facsimile signatures and seals on Customs bonds by the fol- 
lowing corporate sureties has been approved effective this date: 


International Fidelity Insurance Company 
International Bond & Marine 


Authorized facsimile signature on file for: 
Kevin A. Tattam, Attorney-in-fact 


The corporate sureties, which have entered into a Managing General 
Agency agreement, have provided the Customs Service with a copy of 
the signature to be used, a copy of the International Fidelity Insurance 
Company corporate seal, and acertified copy of the International Fidel- 
ity Insurance Company corporate resolution agreeing to be bound by 
the facsimile signatures and seals. This approval is without prejudice to 
the surety’s right to affix signatures and seals manually. 


Dated: May 4, 2000. 
GEORGINA GRIER, 
Acting Chief, 
Entry Procedures and Carriers Branch. 








U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, May 10, 2000. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


GUIDANCE CONCERNING THE TARIFF CLASSIFICATION OF 
PHARMACEUTICAL PRODUCTS IMPORTED FOR CLINICAL 
RESEARCH 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Guidance concerning the tariffclassification of pharmaceuti- 
cal products imported for clinical research. 


SUMMARY: This notice sets forth Customs views regarding the classifi- 
cation, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of pharmaceutical products, imported in bulk form or dosage 
form for clinical research, for which no New Drug Application has been 
approved by the Food and Drug Administration. 


FOR FURTHER INFORMATION CONTACT: Michael McManus, 
General Classification Branch, Office of Regulations & Rulings (202) 
927-2326. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On August 4, 1999, Customs published a notice in the Customs BUL- 
LETIN, Vol. 33, No. 31, which advised the public that Customs was solicit- 
ing comments regarding the classification, under the HTSUS, of 
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pharmaceutical products, imported in bulk form or dosage form, for 
which no New Drug Application has been approved by the Food and 
Drug Administration (FDA), and which are therefore unavailable as 
medicines outside of clinical trials. This notice acknowledged the exis- 
tence of inconsistent tariff classification rulings and stated Customs 
intention to revoke certain rulings so that similar products in like 
stages of the FDA approval process are treated in a like manner. Com- 
ments were requested on or before September 3, 1999. This comment 
period was later extended to October 4, 1999. 

Twenty-one comments were received in response to this notice. Each 
of the comments argued in favor of classifying the goods as drugs or 
medicaments. Most of the comments pertained to the effects of other 
agency decisions upon Customs tariff classification decisions, the scope 
of the term “drug” as used in the Food, Drug and Cosmetic Act, and the 
United States’ international obligations under the International Con- 
vention on the Harmonized Commodity Description and Coding Sys- 
tem and the Agreement Establishing the World Trade Organization 
(WTO Agreement). 


Other Agency Decisions 
Comment: 


Several commenters point to abundant precedent stating that tariff 
classification is not controlled by the decisions of agencies other than 
Customs and that FDA approval is therefore irrelevant. 


Response: 


Other agency decisions do not control Customs classification deci- 
sions. However, where tariff classification is dependent upon the princi- 
pal use of an item, and use is regulated by some other governmental 
agency, Customs must be cognizant of such regulation. An agency other 
than Customs can affect whether merchandise falls within a principal 
use provision where it can regulate the use of such merchandise. Head- 
quarters Ruling (HQ) 957522, dated May 24, 1995, is cited as precedent 
for the irrelevance of FDA approval. In that case, latex gloves imported 
for non-medical purposes were classified by Customs as medical gloves 
of heading 4015, HTSUS, as they were indistinguishable from gloves 
used for medical purposes. However, if the provision for medical gloves 
were ause provision (“gloves used for medical purposes”), and FDA reg- 
ulations barred the imported gloves from such use, they would fall out- 
side the scope of the provision. The latter case is more closely analogous 


to the classification of pharmaceuticals undergoing clinical trials than 
HQ 957522. 


The Definition of “Drug” Found in the Food, Drug, and Cosmetic Act 
Comment: 
Commenters also argue thatif FDA decisions are relevant to Customs 


classification, then pharmaceutical products undergoing clinical trials 


should be considered “drugs” because the FDA statute defines that term 
very broadly. 





U.S. CUSTOMS SERVICE 


Response: 


The definition of the term “drug” found in the Food, Drug and Cos- 
metic Act is specifically limited to that Act. 21 U.S.C. 321(g)(1) (“For the 
purposes of this Act—* * * [t]he term “drug” means * * *”) (emphasis 
added). Further, as a general rule, terms defined in non-tariff statutes 
do not determine the meaning of the term for tariff purposes. Amer- 
sham Corp. v. United States, 5 CIT 49, 56, 564 FSupp. 813 (1983). As 
above, other agency decisions are relevant to tariff classification only 
where the tariff provision is a use provision and the other agency deci- 
sion limits certain uses of the imported merchandise. Thus, the FDA 


definition of “drug” is not coterminous with the term as used in Chapter 
29 of the HTSUS. 


International Obligations 
Comment: 


Several commenters argue that classification of chemical compounds 
undergoing clinical trials outside of “drug” provisions violates U.S. in- 
ternational obligations. Specifically, commenters suggest that such a 
classification practice would violate U.S. obligations under the WTO 
Agreement and the International Convention on the Harmonized Com- 
modity Description and Coding System (HS Convention). 


Response: 


In 1994, as a result of the Uruguay Round negotiations, the U.S. en- 
tered into Schedule XX—USA. Schedule XX represents the tariff ob- 
ligations of the United States assumed under the WTO Agreement and 
includes the Pharmaceutical Appendix. 

The WTO Agreement and each of the Agreements appended thereto 
were approved by Congress which enacted necessary and appropriate 
implementing legislation along with a “statement of administrative ac- 
tion.” This “statement of administrative action” states that “[dJuring 
the Uruguay Round, the US. sought the reciprocal elimination of duties 
among major trading countries in a wide range of sectors of key interest 
to US. firms. This zero-for-zero initiative consisted of the following sec- 
tors: pharmaceuticals * * * [i]n respect to pharmaceutical products, the 
U.S. and 16 other major trading countries have agreed on the reciprocal 
elimination of tariffs on existing products and agreed not to impose du- 
ties on new pharmaceutical products as they are developed in the fu- 
ture. The President would use section 111(b) [inclusion in the 
Pharmaceutical Appendix] to grant duty-free tariff treatment to those 
new products.” Administrative Action Statement, General Agreement 
on Tariffs and Trade 1994 PL. 103-465 reprinted in 1994 U.S.C.C.A.N., 
4064, 4073-4 (approved 19 U.S.C 3511(a)(2)). 
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In regard to the Pharmaceutical Appendix, Schedule XX states as fol- 
lows: 


This Appendix includes the following goods: 


1. All goods classified in Harmonized System (HS) Chapter 
30 or in HS heading 2936, 2937, 2939 or 2941, except dihydros- 
treptomycin and salts, esters and hydrates thereof. 

2. Pharmaceuticals having an International Non-Propri- 
etary Name (INN) assigned by the World Health Organization 
listed in Table 1. 

3. Salts, esters and hydrates of pharmaceutical products de- 
scribed by the combination of an INN active ingredient listed 
in Table 1 with a prefix or suffix listed in Table 2, except mono- 
sodium glutamate, provided such salt, ester or hydrate is clas- 
sified in the same HS 6-digit headings as the INN active 
ingredient. 

4. Salts, esters and hydrates of INN active ingredients not 
classified in the same 6-digit heading as the INN active ingre- 
dient, listed in Table 3. 

5. Chemical intermediates listed in Table 4 used for the 
manufacture of pharmaceuticals. 


The Pharmaceutical Appendix was incorporated into the HTSUS by 
Presidential Proclamation. See Proclamation No. 6763, 60 Fed. Reg. 
1007 (1994). This Proclamation also added General Note 13 to the 
HTSUS. General Note 13 states that whenever a rate of duty of “Free” 
followed by the symbol “K” in parentheses appears in the “Special” col- 


umn for a tariff provision, products classifiable in such provision shall 
be entered free of duty, provided that such product is listed in the Phar- 
maceutical Appendix. 

The Pharmaceutical Appendix does not broaden or narrow the scope 
of the “drugs” provisions. There are 54 eight-digit “drugs” provisions 
within Chapter 29, HTSUS, which are subject to duty. Each of these pro- 
visions has a “K” in the “Special” column, indicating that drugs which 
are included in the Pharmaceutical Appendix are duty-free while drugs 
not included in the Pharmaceutical Appendix are subject to duty. 

The statement of administrative action and subsequent presidential 
proclamations (adding items to the Pharmaceutical Appendix) indicate 
that inclusion within the Pharmaceutical Appendix is the means by 
which duty-free treatment is to be extended to new pharmaceuticals. A 
product need not be considered a “drug” in order to be included in the 
Pharmaceutical Appendix. 

Further, Congress provided no indication that it intended to modify 
the drug provisions of Chapter 29. The “drugs” provisions of Chapter 
29 have a specific meaning as enunciated in Lonza, Inc. v. U.S., 46 F3d 
1098 (Fed. Cir. 1995), independent of the trade concessions agreed to as 
a result of multilateral trade negotiations embodied within Schedule 
XX. The various drug provisions of Chapter 29 are not coterminous 
with the Pharmaceutical Appendix. The scope of the term “drugs” is 
unaffected by the 1994 trade accords. 
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In a similar vein, numerous commenters suggest that Customs re- 
cent practice is violative of the HS Convention. This agreement states 
that each party to the convention “shall not modify the scope of the sec- 
tions, chapters, headings or subheadings of the System.” However, we 
note that the subheadings of Chapter 29 which contain the term 
“drugs” are not a part of the international nomenclature; rather they 
are U.S. subdivisions of international six-digit subheadings. A change 
in classification from one national subheading to another, both within 
the same international subheading, does not implicate the HS Conven- 
tion. 

Issues Presented 


Pharmaceutical products may be imported in various forms; thus, 
several distinct classification issues are presented: 

1. How should unmixed (pure) compounds, imported in bulk for use 
in clinical trials be classified for tariff purposes? That is, should such 
merchandise be considered “drugs” for tariff classification purposes? 

2. How should a mixture of compounds, imported in bulk for use in 
clinical trials, be classified? That is, are such mixtures “medicaments” 
of heading 3003, HTSUS? 

3. How should pharmaceutical products imported in dosage form for 
use in clinical trials be classified? That is, should such merchandise be 
considered “medicaments” of heading 3004, HTSUS? 

Law and Analysis 


Merchandise imported into the United States is classified under the 
HTSUS. Tariff classification is governed by the principles set forth in 
the General Rules of Interpretation (GRIs) and, in the absence of spe- 
cial language or context which requires otherwise, by the Additional 
U.S. Rules of Interpretation. The GRIs and the Additional U.S. Rules of 
Interpretation are part of the HTSUS and are to be considered statuto- 
ry provisions of law for all purposes. 

GRI 1 requires that classification be determined first according tothe 
terms of the headings of the tariff schedule and any relative section or 
chapter notes and, unless otherwise required, according to the remain- 
ing GRIs taken in order. GRI 6 requires that the classification of goods 
in the subheadings of headings shall be determined according to the 
terms of those subheadings, any related subheading notes and mutatis 
mutandis, to the GRIs. Further, only those subheadings at the same lev- 
el of indentation are comparable. In understanding the language of the 
HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodity 
Description and Coding System may be utilized. The ENs, although not 
dispositive or legally binding, provide a commentary on the scope of 
each heading, and are generally indicative of the proper interpretation 
of the HTSUS. See, T.D. 89-80, 54 Fed. Reg. 35127 (August 23, 1989). 

Chapter 29 of the HTSUS, with exceptions inapplicable here, pro- 
vides only for “[sleparate chemically defined organic compounds, 
whether or not containing impurities.” Note 1(a), Chapter 29, HTSUS. 
That is, mixtures of an organic compound with an inorganic compound 
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or with another organic compound are excluded. Thus, an unmixed 
compound, imported in bulk for incorporation within a pharmaceutical 
product falls in Chapter 29 while a mixture of compounds, whether or 
not in dosage form, is excluded. 

As the term “drugs,” as used in Chapter 29, HTSUS, is not cotermi- 
nous with that term as used in the Food, Drug, and Cosmetic Act, is not 
modified by international trade agreements entered into subsequent to 
adoption of the HTSUS, nor is its scope enlarged by the HS Convention, 
we return to Lonza to aid in determining whether separately defined 
chemical compounds, imported in bulk for clinical testing, are “drugs” 
within the meaning of the tariff. 

The first part of the Lonza test requires that a substance have “thera- 
peutic or medicinal” properties. “Therapeutic” and “medicinal” have 
been judicially construed to mean “[hjaving healing or curative pow- 
ers” and “curing, healing, or relieving,” respectively. Prior to beginning 
clinical trials, a substance undergoes substantial in vitro and animal 
testing. Clinical trials go forward only where previous testing indicates 
the presence of beneficial pharmaceutical action. Thus it can plausibly 
be asserted that substances entering Phase I of the clinical trial process 
have, or are likely to have, therapeutic or medicinal properties. 

The second requirement for classification as “drugs” under Lonza is 
that substances be “chiefly used as medicines or as ingredients in medi- 
cines.” The phrase “chiefly used” indicates that classification as a drug 
depends upon principal use. “[A] tariff classification controlled by use 
(other than actual use) is to be determined in accordance with the use in 
the United States at, or immediately prior to, the date of importation 
* * * ” Additional U.S. Rule of Interpretation 1(a), HTSUS. The Inves- 
tigational New Drug Application (IND) process consists of several 
“phases.” 21 CFR 312.21. In Phase I, a substance is administered to a 
relatively small number of usually healthy volunteers to determine 
“the metabolism and pharmacologic actions of the drug in humans, the 
side effects associated with increasing doses, and, if possible, to gain 
early evidence on effectiveness.” 21 CFR 312.21(a)(1). In Phase II, the 
substance is administered to a larger group of affected people to deter- 
mine “the effectiveness of the drug for a particular indication or indica- 
tions in patients with the disease or condition under study and to 
determine the common short-term side effects and risks associated with 
the drug.” 21 CFR 312.21(b). Phase III trials are similar to Phase II 
with a larger test group. Upon completion of Phase III trials a party 
may seek approval of a new drug application (NDA). An NDA is ap- 
proved where the substance is found to be safe for administration to hu- 
mans and efficacious in the treatment of some ailment. Upon approval 
of an NDA, the substance becomes available for physicians to prescribe 
to patients. 

In general, a compound which is in the FDA trial process is unavail- 
able for use in the U.S. outside of those trials. The sole use of such a sub- 
stance is therefore determined by the clinical trials. Phase I clinical 
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trials typically involve volunteers who are not afflicted with the disease 
or ailment which the substance is intended to treat. Thus, for the dura- 
tion of Phase I trials, the issue narrows to the following: Is a chemical 
compound, given to healthy human beings primarily to determine the 
side-effects of such compound, a medicine or ingredient in medicine? 
The term “medicine” is not defined in the tariff or the Explanatory No- 
tes. The dictionary defines “medicine” as “a substance or preparation 
used in treating disease.” Webster’s Third New International Dictiona- 
ry. The better argument seems to be that chemical compounds, adminis- 
tered to humans in Phase I of the FDA trial process, are not used to treat 
disease, are not medicines, and are not drugs within the scope of Chap- 
ter 29. They are merely research compounds. However, compounds in 
Phase II and III of the clinical trial process are administered to affected 
patients in the hope that such compounds will act to cure or alleviate 
the patients’ ailments. Thus, compounds in these latter stages of clini- 
cal trials are used to treat disease, are medicines, and should be consid- 
ered drugs. 

Chapter 30 of the HTSUS includes two headings which provide for 
“medicaments.” Heading 3003, HTSUS, provides for “|m]edicaments 
(excluding goods of heading 3002, 3005 or 3006) consisting of two or 
more constituents which have been mixed together for therapeutic or 
prophylactic uses, not put up in measured doses or in forms or packings 
for retail sale.” Heading 3004, HTSUS, reads “|mjedicaments (exclud- 
ing goods of heading 3002, 3005 or 3006) consisting of mixed or un- 
mixed products for therapeutic or prophylactic uses, put up in 
measured doses or in forms or packings for retail sale.” Thus mixed me- 
dicaments in bulk form fall in heading 3003, while any medicament in 
dosage form, mixed or unmixed, falls in heading 3004. 

Unlike the eight-digit “drugs” subheadings of Chapter 29, HTSUS, 
headings 3003 and 3004, HTSUS, are part of the international nomen- 
clature and each contracting party to the HS Convention has an obliga- 
tion to refrain from modifying the scope of such headings. 

“Medicament” is not defined in the tariff, however the language of 
headings 3003 and 3004 gives some indication as to its intended scope. 
Both medicament provisions contain the phrase “for therapeutic or 
prophylactic uses.” There is one reported case that briefly discusses the 
term “medicament.” In H. Reisman Corp. v. U.S., 17 CIT 1260 (1993), 
the court held that a solution containing vitamin B-12, used as an in- 
gredient in animal feed, was excluded from classification as a medica- 
ment (of heading 3003) because “the merchandise is not used in a 
therapeutic or prophylactic manner beyond the purposes provided by 
any nutrient, including ordinary grain feed or food of any kind.” H. Re- 
isman at 1260. Neither the Explanatory Notes to heading 3003 nor 
3004 explicitly define “medicament;” however, they do include numer- 
ous examples of merchandise falling within this heading. One such ex- 
ample is “[p]reparations containing asingle pharmaceutical substance 
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together with an excipient, sweetening agent, agglomerating agent, 
support, etc.” EN 30.03(2). 

In 1998 there was a proposal before the Harmonized System Review 
Sub-Committee of the World Customs Organization to classify prod- 
ucts as medicaments based on “the availability of a registration certifi- 
cate confirming the fact that a product has been registered as a 
pharmaceutical at a national level.” WCO Doc. 41.909. After discussion 
it was found that there was no support for the proposal since the criteria 
might vary from country to country, moreover, it was felt that such an 
approach would “not be in agreement with the provisions of the Har- 
monized System.” See Annex B/7 to Document 41.920, Report of the HS 
Review Sub-Committee, 17‘ Session, January 1998. 

Accordingly, although there is some ambiguity as to the precise mean- 
ing of “medicament,” the Explanatory Notes, the H. Reisman case, and 
the discussion at the Harmonized System Review Sub-Committee sug- 
gest that the scope of these provisions is slightly broader than the 
“drugs” provisions of Chapter 29. Thus, mixtures of compounds, im- 
ported in bulk for use in clinical trials, are classified in heading 3003, 
and pharmaceutical products, imported in dosage form for use in clini- 
cal trials, are classified in heading 3004. 


Determination 


1. Unmixed (pure) compounds, imported in bulk for use in Phase I of 
clinical trials should not be classified as “drugs” of Chapter 29, HTSUS. 


Unmixed (pure) compounds, imported in bulk for use in Phase II or 
Phase III of clinical trials should be classified as “drugs” of Chapter 29, 
HTSUS. 

2. Mixtures of compounds, imported in bulk for use in any phase of 
clinical trials, should be classified as “medicaments” of heading 3003, 
HTSUS. 

3. Pharmaceutical products imported in dosage form for use in clini- 
cal trials should be classified as “medicaments” of heading 3004, 
HTSUS. 

Rulings issued subsequent to publication of this notice will be decided 
in keeping with this determination. Further, In accordance with 19 
U.S.C. 1625, Customs will revoke any prior rulings that are inconsistent 
with this determination. Importers of pharmaceutical products for 
clinical research are directed to classify such merchandise in the man- 
ner indicated above. Requests for binding rulings regarding such prod- 
ucts should be addressed to Customs National Commodity Specialist 
Division as per 19 CFR 177.2. This notice should not be construed to af- 
fect the tariff classification of products not undergoing clinical trials 
under an IND. 


Dated: May 4, 2000. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
COVERS FOR JUNCTION BOX AND RELAY HOUSINGS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letter and treatment 
relating to tariff classification of covers for junction box and relay hous- 
ings. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling relating to the classifica- 
tion, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of covers for junction box and relay housings, and to revoke 
any treatment Customs has previously accorded to substantially identi- 
cal transactions. These articles are molded plastic covers for junction 
box housings and relay housings for use in motor vehicles. Customs in- 
vites comments on the correctness of the proposed action. 


DATE: Comments must be received on or before June 23, 2000. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 


dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Submitted comments may be inspected 
at the same location during regular business hours. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many sec- 
tions of the Tariff Act of 1930, as amended, and related laws. Two new 
concepts which emerge from the law are informed compliance and 
shared responsibility. These concepts are based on the premise that 
in order to maximize voluntary compliance with Customs laws and reg- 
ulations, the trade community needs to be clearly and completely in- 
formed of its legal obligations. Accordingly, the law imposes a greater 
obligation on Customs to provide the public with improved information 
concerning the trade community’s rights and responsibilities under the 
Customs and related laws. In addition, both the trade and Customs 
share responsibility in carrying out import requirements. For example, 
under section 484, Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
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importer of record is responsible for using reasonable care to enter, 
classify and declare value on imported merchandise, and to provide oth- 
er necessary information to enable Customs to properly assess duties, 
collect accurate statistics and determine whether any other legal re- 
quirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to revoke a ruling relating to 
the tariff classification of plastic covers for junction box housings and 
relay housings for use in motor vehicles. Although in this notice Cus- 
toms is specifically referring to one ruling, NY E86526, dated Septem- 
ber 2, 1999, this notice covers any rulings on this merchandise which 
may exist but have not been specifically identified. Customs has under- 
taken reasonable efforts to search existing data bases for rulings in 
addition to the one identified. No further rulings have been identified. 
Any party who has received an interpretative ruling or decision (i.e., 
ruling letter, internal advice memorandum or decision, or protest re- 
view decision) on the merchandise subject to this notice, should advise 
Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the HTSUS. Any person involved in substantially 
identical transactions should advise Customs during this notice period. 
An importer’s failure to advise Customs of substantially identical 
transactions or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or his agents 
for importations of merchandise subsequent to this notice. 

In NY E86526, dated September 2, 1999, molded plastic covers for 
junction box housings and for relay housings, for use in motor vehicles, 
were held to be classifiable in subheading 8708.29.50, HTSUS, as other 
parts and accessories for motor vehicle bodies . This ruling was based on 
the fact that the covers protected the electricals in the junction boxes 
and the relays, as well as their specific location within a motor vehicle 
body. NY E86526 is set forth as “Attachment A” to this document. 

It is now Customs position that these articles are classifiable in sub- 
heading 3923.50.00, HTSUS, as stoppers, lids, caps and other closures, 
of plastics. Pursuant to 19 U.S.C. 1625(c)(1)), Customs intends to re- 
voke NY E86526 and any other ruling not specifically identified to re- 
flect the proper classification of the merchandise pursuant to the 
analysis in HQ 963269, which is set forth as “Attachment B” to this doc- 
ument. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends 
to revoke any treatment it previously accorded to substantially identi- 
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cal transactions. Before taking this action, we will give consideration to 
any written comments timely received. 


Dated: May 8, 2000. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, September 2, 1999. 
CLA-2-87:RR:NC:MM:101 E86526 
Category: Classification 
Tariff No. 8708.29.5060 
Ms. IKUE STOEHR 
COMPLIANCE MANAGER 
Toyota MOTOR SALES, U.S.A., INC 
19001 South Western Avenue 
PO. Box 2991 
Torrance, CA 90509-2991 


Re: The tariff classification of a Cover, Junction and a Cover, Relay from Canada. 


Dear Ms. STOEHR 

In your letter dated August 17, 1999 you requested a tariff classification ruling. 

You submitted samples and diagrams of both parts. 

The Cover, Junction (Part Number 82672-06060): is a top half of ajunction box housing 
made of black plastic. This part is designed to protect the junction block as well as to pro- 
vide information regarding the capacity of the fuse and where to be installed. 

The Cover, Relay (Part Number 82661-02020): is a top half of a relay housing made of 
black plastic which is designed to protect the relay box as well as to provide information of 
the capacity of the relay. 

The applicable subheading for the Cover, Junction and the Cover, Relay will be 
8708.29.5060 , Harmonized Tariff Schedule of the United States (HTS), which provides for 
Parts and accessories of the motor vehicles of headings 8701 to 8705: Other parts and acces- 
sories of bodies (including cabs): Other: Other * * * Other. The rate of duty will be 2.5% ad 
valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.FR. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Robert DeSoucey at 
212-637-7035. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 963269 JAS 
Category: Classification 
Tariff No. 3923.50.00 
Ms. IKUE STOEHR 
ToyoTa Motor SALEs, U.S.A., INc 
19001 South Western Avenue 
Torrance, CA 90509-2991 


Re: Molded Plastic Covers for Junction Box and Relay Housings. 


DEAR Ms. STOEHR 

In NY E86526, which the Director of Customs National Commodity Specialist Division, 
New York, issued to your company on September 2, 1999, articles referred to as covers for 
junction box housings and relay housings were found to be classifiable as other parts and 
accessories of motor vehicle bodies, in subheading 8708.29.50, Harmonized Tariff Sched- 
ule of the United States (HTSUS). We have reconsidered this classification and now believe 
that it is incorrect 
Facts: 

The articles at issue are of molded plastic and constitute the top half portion (designated 
part #82672-06060) of a junction box housing, and the top half portion (designated part 
#82661-02020) of arelay housing. Complete junction box housings fitted with appropriate 
electricals constitute apparatus for making connections to or in electrical circuits while 
complete relay housings fitted with appropriate electricals constitute apparatus for 
switching electrical circuits. Junction boxes and relays are attached by brackets to the in- 
side of the engine compartment of a motor vehicle. 

The HTSUS provisions under consideration are as follows: 

3923 * * *. stoppers, lids, caps and other closures, of plastics: 
3923.50.00 Stoppers, lids, caps and other closures 


* a * * * 


3926 Other articles of plastics and articles of other materials of headings 
3901 to 3914: 
3926.90 Other: 


3926.90.98 Other 


* * * * 


8708 Parts and accessories of the motor vehicles of headings 8701 to 8705: 
Other parts and accessories of bodies: 


8708.29.50 Other 


Issue: 


Whether the covers for junction box housings and for relay housings are articles of plas- 
tics. 


Law and Analysis: 


Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of the 
United States (HTSUS), goods are to be classified according to the terms of the headings 
and any relative section or chapter notes, and provided the headings or notes do not require 
otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System. Though not dispositive, 
the ENs provide a commentary on the scope of each heading of the Harmonized System. 
Customs believes the ENs should always be consulted. See T.D. 89-80. 54 Fed. Reg. 35127, 
35128 (Aug. 23, 1989). 

Relays are a type of apparatus for switching electrical circuits. They are electrical de- 
vices by means of which the circuit is automatically controlled by a change in the same or 
another circuit. Junction boxes are a type of apparatus for making connections to or in elec- 
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trical circuits. They consist of boxes fitted internally with terminals or other devices for 

connecting together electrical wires. Both types for a voltage not exceeding 1,000 volts are 
provided for in heading 8536, HTSUS. Parts suitable for use solely or principally with goods 
of heading 8536 are provided for in heading 8538, HTSUS. The covers at issue, however, are 
for housings. The 85.36 ENs on p. 1505 state that junction boxes not fitted with means of 
electrical connection, but used solely as a protective cover or to hold an insulating com- 

pound over a joint made independently, are not covered here, but are classified according to 
their constituent material. 

In common meaning, lids are hinged or removable covers for a hollow receptacle. Like- 
wise, to cover something is to place something on or over that thing so as to protect. In our 
opinion, the covers at issue that constitute the top half portion of complete housings for 
junction boxes and relays to cover and protect the electricals inside constitute closures sim- 
ilar to lids or covers for purposes of heading 3923, HTSUS. This provision would be more 
specific than heading 3926, HTSUS. We note that Chapter 39, Note 2(q), HTSUS, excludes 
parts of aircraft or vehicles of Section XVII (which includes heading 8708). However, there 
is no compelling argument that the covers at issue are integral, constituent component 
parts of motor vehicles or of motor vehicle bodies, so that this exclusionary note does not 
apply 
Holding: 


Under the authority of GRI 1, plastic covers for junction box housings and relay hous- 
ings, parts #82672-06060 and #82661-02020, respectively, are provided for in heading 
3923. They are classifiable in subheading 3923.50.00, HTSUS 
Effect on Other Rulings: 

NY E86526, dated September 2, 1999, is revoked. 

JOHN DURANT 
Director, 
Commercial Rulings Division. 


MODIFICATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
TWO-CAVITY MICROWAVE/CONVECTION OVENS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of ruling letter and revocation of treat- 
ment relating to tariff classification of two-cavity microwave/convec- 
tion ovens. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling relating to the tariff classifica- 
tion of two-cavity microwave/convection ovens, and revoking any 
treatment Customs has previously accorded to substantially identical 
transactions. Notice of the proposed modification was published on 
April 5, 2000, in the CUsToMs BULLETIN. 


EFFECTIVE DATE: This modification is effective for merchandise en- 


tered or withdrawn from warehouse for consumption on or after July 
24, 2000. 
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FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many sec- 
tions of the Tariff Act of 1930, as amended, and related laws. Two new 
concepts which emerge from the law are informed compliance and 
shared responsibility. These concepts are based on the premise that 
in order to maximize voluntary compliance with Customs laws and reg- 
ulations, the trade community needs to be clearly and completely in- 
formed of its legal obligations. Accordingly, the law imposes a greater 
obligation on Customs to provide the public with improved information 
concerning the trade community’s rights and responsibilities under the 
Customs and related laws. In addition, both the trade and Customs 
share responsibility in carrying out import requirements. For example, 
under section 484, Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and declare value on imported merchandise, and to provide oth- 
er necessary information to enable Customs to properly assess duties, 
collect accurate statistics and determine whether any other legal re- 
quirement is met. 

Pursuant to Customs obligations, a notice was published on April 5, 
2000, in the CUSTOMS BULLETIN, Volume 34, Number 14, proposing to 
modify NY D82502, dated September 25, 1998, which, in part, classified 
two-cavity microwave/convection oven assemblies in subheading 
8516.50.00, Harmonized Tariff Schedule of the United States (HTSUS). 
No comments were received in response to this notice. 

As stated in the proposed notice, this modification will cover any rul- 
ings on this merchandise which may exist but have not been specifically 
identified. Any party who has received an interpretative ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision, or pro- 
test review decision) on the merchandise subject to this notice, should 
have advised Customs during the comment period. Similarly, pursuant 
to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as 
amended by section 623 of Title VI, Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the HTSUS. Any person involved in substantially identical transac- 
tions should have advised Customs during this notice period. An im- 
porter’s reliance on a treatment of substantially identical transactions 
or on a specific ruling concerning the merchandise covered by this no- 
tice which was not identified in this notice may raise the rebuttable pre- 
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sumption of lack of reasonable care on the part of the importer or its 
agents for importations subsequent to the effective date of this final de- 
cision. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying NY D82502 
to reflect the proper classification of two-cavity microwave/convection 
ovens in subheading 8516.60.40, HTSUS, as cooking stoves, ranges and 
ovens, pursuant to the analysis in HQ 962387, which is set forth as the 
Attachment to this document. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs is revoking any treatment it previously accorded to 
substantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: May 8, 2000. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 


[ATTACHMENT } 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, DC, May 8, 2000. 
CLA-2 RR:CR:GC 962387 JAS 
Category: Classification 
Tariff No. 8516.60.40 
DONALD H. HUBER 
GE CLIENT BUSINESS SERVICES 
PO. Box 60610 
Fort Myers, FL 33906-6610 
Re: NY D82502 Modified; Two-Cavity Combination Microwave/Convection Oven. 
DEAR Mr. HUBER 


In a letter to the Director of Customs National Commodity Specialist Division, New 
York, dated October 28, 1998, you request reconsideration of a ruling on the classification 
under the Harmonized Tariff Schedule of the United States (HTSUS), of two-cavity com- 
bination microwave/convection ovens, also referred to as double ovens. Your letter has 
been referred to this office for reply. We have reconsidered the classification of these ap- 
pliances and determined that it is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
modification of NY D82502 was published on April 5, 2000, in the Customs BULLETIN, Vol- 
ume 34, Number 14. No comments were received in response to that notice. 

At a meeting with you in our office on November 17, 1999, counsel for the General Elec- 
tric Company presented additional facts and legal arguments to support the classification 
of the General Electric JTP95WW two-cavity combination microwave/convection oven in 
subheading 8516.60.40, HTSUS, a provision for other cooking stoves, ranges and ovens. A 
submission, dated February 21, 2000, confirmed the discussions at that meeting. 

Facts: 


NY D82502, which the Director of Customs National Commodity Specialist Division is- 
sued to General Electric Client Business Services on September 25, 1998, in part addressed 
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the tariff status of a two-cavity combination microwave/convection oven of the household 
type. This appliance was classified as a microwave oven, in subheading 8516.50.00, 
HTSUS. The classification of the microwave subassembly, imported separately, was also 
addressed but is not in issue here. 

The model JTP95WW consists of a 27-inch, 1.5 cubic inch capacity microwave oven com- 
ponent mounted atop a 30-inch, 3.8 cubic foot capacity convection oven component. The 
microwave oven component typically defrosts and prepares frozen dinners, heats soup, wa- 
ter and other liquids, pops popcorn, and heats leftovers. The convection oven component 
can roast, broil and bake. It can also defrost and prepare frozen dinners and heat leftovers, 
though not as quickly as the microwave. Each has a separate cooking cavity and its own 
keypad, but both components are housed together. Traditional over-and-under ovens con- 
sist of main and auxiliary convection ovens, the two separate cooking chambers permitting 
one to bake in one oven, for example, while broiling in the other. The present combination 
oven is a variation of this style, with the microwave component replacing the auxiliary 
oven. Through independent inquiry, we have determined that the convection oven compo- 
nent can also cook by resistance or radiant heat. 

Counsel agrees that the model JTP95WW is a composite machine for purposes of Section 
XVI, Note 3, HTSUS, that is, two or more machines fitted together to form a whole, which 
is to be classified as if consisting of the machine which performs the principal function. 
Counsel maintains that it is the convection oven component, classifiable in subheading 
8516.60.40, HTSUS, which performs the principal function. Alternatively, counsel con- 
tends that if a principal function cannot be determined GRI 3(c), applied at the subheading 
level by GRI 6, compels the subheading 8516.60.40, HTSUS, classification because that 
subheading is last in numerical order among those which equally merit consideration. 

The HTSUS provisions under consideration are as follows: 

8516 * * * other electrothermic appliances of a kind used for domestic pur- 
poses; *** 
8516.50.00 Microwave ovens 
8516.60 Other ovens; cooking stoves, ranges, cooking plates, boiling rings, 
grillers and roasters: 
8516.60.40 Cooking stoves, ranges and ovens 


Issue: 


Whether a principal function for the two-cavity combination microwave/convection oven 
can be determined. 


Law and Analysis: 


Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of the 
United States (HTSUS), goods are to be classified according to the terms of the headings 
and any relative section or chapter notes, and provided the headings or notes do not require 
otherwise, according to GRIs 2 through 6. GRI 6 permits a comparison of subheadings 
within the same heading according to the terms of those subheadings, the relative section 
and chapter notes unless the context requires otherwise and, by appropriate substitution 
of terms, to GRIs 1 through 5. 

At the November 17 meeting, counsel made the following arguments in support of the 
claimed classification. Unlike an earlier generation of combination microwave/convection 
ovens which shared the same cooking cavity and, thus, were unable to operate simulta- 
neously, each oven component in the model JTP95WW has its own controls and timers that 
operate independently, as well as simultaneously. The model JTP95WW is designed to be 
the only oven installed in a kitchen. It will not supplement an existing convection oven but 
will be brought into a kitchen only to replace one. The convection oven component has 
nearly three times the capacity of the microwave component. The cost or value of the con- 
vection oven component is over three times that of the microwave oven component. Finally, 
NY D82502 cited as precedent earlier rulings on single-cavity combination ovens. The two- 
cavity combination oven at issue here is a different appliance employing different technolo- 
gy and, therefore, is factually distinguishable from the single cavity ovens, making the 
cited rulings inapplicable. 

In H@ 083850, dated June 9, 1989, a microwave component combined with an electric 
resistive heat-based component that bakes, roasts, broils and toasts—separate compo- 
nents contained in the same housing, each operating independently of the other but utiliz- 
ing the same cooking cavity—was held to be acomposite machine classifiable in subheading 
8516.50.00, HTSUS. This decision was based in large part on the characterization of the 
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device as a Combination Microwave, as well as product literature which accented the mi- 
crowave component. Similarly, in HQ 953456, dated February 25, 1994, a single cavity ta- 
bletop appliance possessing both microwave and convection cooking features was held to be 
classifiable in subheading 8516.50.00, HTSUS. As in HQ 083850, product literature re- 
peatedly referred to the microwave feature as significant. Likewise, we stated in HQ 
953456 that our independent research indicated that with an increasing number of two-in- 
come households, the presence of preschool-aged children and teenagers with varying 
schedules, the microwave feature increased the household’s flexibility and, based on total 
number of times each component may be used during a given period, the microwave feature 
clearly predominated. 

Both of the cited rulings concerned single cavity appliances which performed their re- 
spective operations consecutively but never simultaneously because they shared the same 
cooking cavity. The significance of the microwave oven component in those rulings and the 
rationale for the decisions in each remains undiminished. We agree, however, that these 
rulings may not be valid precedent in classifying the two-cavity combination microwave 
convection ovens at issue here. The fact that the two components can operate simulta- 
neously, each with its own cooking cavity, controls and timers, the fact that the convection 
oven component can accommodate larger preparations that the microwave cannot, plus 
the fact that the convection oven component also has resistance or radiant heating capabil- 
ity typical of a conventional floor-standing oven, are factors that take on added signifi- 
cance. In terms of frequency of use, for example, a large roast might be cooking in one oven 
at the same time popcorn is popping in the other. For this and other reasons, we are unable 
to conclude that the microwave oven component is any more or less significant than the 
convection oven component. Therefore, we conclude that a principal function for the two- 
cavity combination microwave/convection oven cannot be determined. 


Holding: 


Under the authority of GRI 3(c), applied at the subheading level by GRI 6, the General 
Electric two-cavity combination microwave/convection oven, model JTP95WW,, is provided 
for in heading 8516. It is classifiable in subheading 8516.60.40, HTSUS 


Effect on Other Rulings: 


NY D82502, dated September 25, 1998, is modified. In accordance with 19 U.S.C. 1625(c), 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





20 CUSTOMS BULLETIN AND DECISIONS, VOL. 34, NO. 21, MAY 24, 2000 


MODIFICATION OF RULING LETTER AND TREATMENT 
RELATING TO THE SUBSTANTIAL TRANSFORMATION OF 
CERTAIN STEEL ROUND BAR 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of ruling letter and treatment relating 
to the substantial transformation of certain round steel bar. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs is modifying a ruling letter pertaining to the sub- 
stantial transformation of certain round steel bar and any treatment 
previously accorded by Customs to substantially identical transactions. 
Notice of this proposed modification was published in Vol. 34, No. 13, of 
the CusTOMS BULLETIN, dated March 29, 2000. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after July 24, 2000. 


FOR FURTHER INFORMATION CONTACT: Marjorie Cole, Special 
Classification and Marking Branch, (202) 927-2314. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. 

Pursuant to Customs obligations, a notice was published on March 
29, 2000, in the CUSTOMS BULLETIN, Volume 34, Number 13, proposing 
to modify Headquarters Ruling Letter (HQ) 556801, dated October 22, 
1992, which found, in part, that the processing of certain steel round 
bar in Mexico to create pipe fasteners (B-7 studs) by roll threading the 
length of the bar and other operations did not result in a substantial 
transformation of the bar into a product of Mexico. Upon further re- 
view and consideration of this matter, we determined that the steel 





U.S. CUSTOMS SERVICE 21 


round bar was substantially transformed in Mexico. The notice stated 
Customs intention to modify HQ 556801 and find the steel round bar to 
be substantially transformed in Mexico. No comments were received in 
response to that notice. 

As stated in the proposed notice, this modification action will cover 
any rulings on this issue which may exist but have not been specifically 
identified. Any party who has received an interpretative ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the issue subject to this notice, should have 
advised Customs during the notice period. Similarly, pursuant to sec- 
tion 625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as amended by 
section 623 of Title VI, Customs is modifying any treatment previously 
accorded by Customs to substantially identical transactions. This treat- 
ment may, among other reasons, be the result of the importer’s reliance 
on aruling issued to athird party, Customs personnel applying aruling 
of a third party to importations of the same or similar merchandise, or 
the importer’s or Customs previous interpretation of the Harmonized 
Tariff Schedule of the United States (“HTSUS”). Any person involved 
in substantially identical transactions should have advised Customs 
during the notice period. An importer’s reliance on a treatment of sub- 
stantially identical transactions or of a specific ruling concerning the 
merchandise covered by this notice which was not identified in the no- 
tice may raise the rebuttable presumption of lack of reasonable care on 
the part of the importer or its agents for importations subsequent to the 
effective date of this final decision. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
§1625(c)(1)), as amended (19 U.S.C. § 1625(c)), Customs is modifying 
HQ 556801, to reflect the proper determination that the processing of 
the round steel bar in Mexico to create pipe fasteners (B-7 studs) re- 
sulted in a substantial transformation. HQ 561279, modifying 556801, 
is set forth as the Attachment to this document. This notice covers any 
rulings on this merchandise which may exist but have not been specifi- 
cally identified. Additionally, pursuant to section 625(c)(2), Tariff Act of 
1930 (19 U.S.C. § 1625(c)(2)), as amended by section 623 of Title VI, 
Customs is modifying any treatment previously accorded by Customs to 
substantially identical transactions. 

Dated: May 9, 2000. 

MYLES HARMON, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 
[ATTACHMENT ] 
DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, DC, May 9, 2000. 


CLA-02 RR:CR:SM 561320 MFC 
Category: Classification 
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Mk. BILL ARTHER 
TRANS-WORLD FASTENERS, INC. 
PO. Box 2205 

Mobile, AL 36652-2205 


Re: Modification of HQ 556801; substantial transformation; NAFTA marking; Article 
509. 


DEAR MR. ARTHER: 

On October 22, 1992, you were issued Headquarters Ruling Letter (HQ) 556801, finding 
that U.S.-origin steel bar which was exported to Mexico for processing into B-7 studs was 
not substantially transformed into a product of Mexico for purposes of the Generalized 
System of Preferences (“GSP”) and country of origin marking requirements. The ruling 
also held that the imported studs were not entitled to duty-free treatment under GSP or for 
a partial duty exemption under subheading 9802.00.60, Harmonized Tariff Schedule of the 
United States (“HTSUS”). 

We have reviewed that decision and have determined that the portion of the ruling which 
held that the steel bar did not undergo a substantial transformation when it was processed 
into B-7 studs in Mexico is incorrect. It is this aspect of the ruling that we are modifying. 


Facts: 


In the United States, steel is cold drawn, quenched and tempered, resulting in 4140 heat 
treated round bar to ASTM A193. The steel is then exported to Mexico where it is sheared 
or sawed to length (this varies from 1” to more than 20”), roll-threaded the length of the 
bar, heat treated, inspected for certification and packed in boxes or crates. 

You stated that the heat treating process changes the core hardness of the steel and that 


the B-7 studs are sold by your company to distributors and are generally used as flanges to 
connect pipes. 


Issues: 
Whether the steel bars are substantially transformed by the processing in Mexico. 
Law and Analysis: 


Under the GSP eligible articles the growth, product or manufacture of a designated 
beneficiary developing country (BDC) which are imported directly into the customs terri- 
tory of the U.S. from a BDC may receive duty-free treatment if the sum of (1) the cost or 
value of materials produced in the BDC, plus (2) the direct costs of the processing opera- 
tions in the BDC, is equivalent to at least 35 percent of the appraised value of the article at 
the time of entry. See 19 U.S.C. 2463(b). 

Mexico was a designated BDC in 1992. Therefore, the B-7 studs would have received 
duty-free treatment if they were considered to be a “product of” Mexico and satisfied the 
35% value-content requirement. Merchandise is considered to be the “product of” a BDC if 
it either is wholly the growth, product or manufacture of a BDC or has been substantially 
transformed there into a new or different article of commerce. 19 U.S.C. 2463(b)(2). A sub- 
stantial transformation occurs “when an article emerges from a manufacturing process 
with a new name, character, or use which differs from that of the original material sub- 
jected to the process.” The Torrington Company v. United States, 764 F.2d 1563, 1568 (Fed. 
Cir. 1985). 

Customs held in HQ 556801 that the steel bars were not substantially transformed asa 
result of the operations in Mexico. This holding was based on prior Headquarters Rulings, 
such as HQ 734186 (October 24, 1991), which held that steel pipe exported to Mexico where 
it is cut to length and threaded at both ends and imported into the United States for use as 
nipples does not constitute a substantial transformation. Reference was also made to T.D. 
67-249(12) (cutting to length of steel pipe is not a substantial transformation and will not 
be deemed to change its country of origin) and T.D. 87-46 (threading of pipe fittings is not a 
substantial transformation). In keeping with these prior decisions, we held that the roll 
threading, cutting to length, and heat treatment of the steel bars in Mexico did not result in 
a substantial transformation of the U.S.-origin steel into a product of Mexico and that the 
studs were not entitled to duty-free treatment under the GSP 

Although we continue to believe that the rulings cited in HQ 556801 are correct, we now 
consider those rulings to be distinguishable from the instant ruling. For example, the pipe 
and pipe fittings involved in HQ 734186 and T.D. 87-46, respectively, were not substantial- 
ly changed in character or use as a result of being threaded. After the threading, they re- 
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main pipe and pipe fittings. However, thread-rolling steel round bar along its entire length, 
as in HQ 556801, clearly results in a new and different article of commerce. The steel bar 
has multiple potential uses and it is not until after the threading operation that it becomes 
dedicated to a particular use as a pipe fastener (B-7 stud). Accordingly, we find that the 
steel bar at issue in HQ 556801 is substantially transformed when processed into B-7 
studs. 

Mexico lost its status as a GSP BDC with the advent of the NAFTA in 1994. See T.D. 94-1 
December 30, 1993). Therefore, although we now find that the steel bar is substantially 
transformed in Mexico, the holding of HQ 556801, that the B~7 studs are not eligible for 
GSP treatment, continues to be correct. 

In regard to the country of origin marking issue, Customs held in HQ 556801 that be- 
cause there was no substantial transformation, the B-7 studs remained a product of the 
U.S. and were excepted from country of origin marking requirements. As discussed above, 
we find that there is a substantial transformation of the steel bars into B—7 studs in Mexico 

In determining whether an article imported from Mexico after processing there is a good 
of Mexico, we use the NAFTA Marking Rules. The NAFTA Marking Rules were promul- 
gated in 1994 for the purposes of determining whether a good is a good of a NAFTA country 
19 CFR § 134.1(j). A “good of a NAFTA country” is an article for which the country of origin 
is Canada, Mexico or the United States as determined under the NAFTA Marking Rules 
19 CFR §134.1(g). Although the NAFTA marking rules did not apply when HQ 556801was 
issued, we must utilize them to determine the country of origin as they are the proper rules 
for current analysis. 

Section 102.11, Customs Regulations, (19 CFR §102.11), sets forth the required hierar- 
chy for determining whether a good is a good of a NAFTA country for marking purposes. 
Section 102.11(a) provides that: 


[t]he country of origin of a good is the country in which: 
(1) The good is wholly obtained or produced; 
(2) The good is produced exclusively from domestic materials; or 


3) Each foreign material incorporated in that good undergoes an applicable 
change in tariff classification set out in section 102.20 and satisfies any other ap- 


plicable requirements of that section, and all other requirements of these rules 
are satisfied. 

The steel bar is classified in subheading 7228.30.80, HTSUS, which provides for “Other 
bars and rods of other alloy steel; angles, shapes and sections, of other alloy steel; hollow 
drill bars and rods, of alloy or non-alloy steel: Other bars and rods, not further worked than 
hot-rolled, hot-drawn or extruded: Other.” The B-7 stud is classified in subheading 
7318.15.50, HTSUS, which provides for “Screws, bolts, nuts, coach screws, screw hooks, 
rivets, cotters, cotter pins, washers (including spring washers) and similar articles, of iron 
or steel: threaded articles: Other screws and bolts, whether or not with their nuts or wash- 
ers: studs.” 

The tariff shift rule for merchandise in subheading 7318, HTSUS, is “[a] change to head- 
ing 7317 though 7318 from any other heading, including another heading within that 
group.” Since the steel bar is classified in heading 7228, HTSUS, the tariff shift rule is sat- 
isfied and therefore the origin under the NAFTA Marking Rules is Mexico. 


Holding: 


Based on a review of this case, it is our opinion that the steel bar was substantially trans- 
formed as a result of the processing performed in Mexico which changed the steel bar into a 
fastener (stud). 

HQ 556801 is modified as set forth herein. In accordance with 19 U.S.C. § 1625(c), this 
ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 

The origin of the B7 studs is Mexico by application of the NAFTA Marking Rules. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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MODIFICATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO CLASSIFICATION OF HERBAL 
MICROSPHERES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of classification ruling letter and revo- 


cation of treatment relating to the classification of herbal micro- 
spheres. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling letter, NY 815561, dated Novem- 
ber 21, 1995, pertaining to the tariff classification of herbal 
microspheres of saw palmetto, feverfew, green tea, echinacea purpurea, 
and golden seal and revoking any treatment previously accorded by the 
Customs Service to substantially identical transactions. Notice of the 
proposed modification and revocation was published in the CusToMs 
BULLETIN of April 5, 2000, Vol. 34, No. 14. Nocomments were received in 
response to the notice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after July 24, 2000. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, General 
Classification Branch, 202-927-1396. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. $1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
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mine whether any other applicable legal requirement is met. Pursuant 
to Customs obligations, a notice of proposed modification of New York 
Ruling Letter (NY) 815561, dated November 21, 1995, was published in 
the CusToMS BULLETIN of April 5, 2000, Vol. 34, No. 14. No comments 
were received in response to the notice. 

As stated in the proposed notice, this modification will cover any rul- 
ings on this issue which may exist but have not been specifically identi- 
fied. Any party who has received an interpretative ruling or decision 
(i.e., ruling letter, internal advice memorandum or decision or protest 
review decision) on the issue subject to this notice, should have advised 
Customs during the notice period. Similarly, pursuant to section 
625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as amended by sec- 
tion 623 of Title VI, Customs is revoking any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the Harmonized Tariff Schedule of the United States (HTSUS). Any 
person involved in substantially identical transactions should have ad- 
vised Customs during the notice period. An importer’s failure to advise 
the Customs Service of substantially identical transactions or of a spe- 
cific ruling not identified in this notice, may raise issues of reasonable 
care on the part of the importer or their agents for importations of mer- 
chandise subsequent to the effective date of this final decision. 

In NY 815561, dated November 21, 1995, products commonly re- 
ferred to as herbal microspheres of saw palmetto, feverfew, green tea, 
echinacea purpurea, and golden seal, were determined to be classifiable 
in subheading 1302.19.4040, HTSUS, which provides for vegetable saps 
and extracts, other. Since the issuance of that ruling, Customs has hada 
chance to review the classification of this merchandise and has deter- 
mined that the classification is in error and that the correct classifica- 
tion is subheading 2106.90.9998, HTSUS, which provides for food 
preparations, not elsewhere specified or included, other. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is modifying NY 815561, 
and any other ruling not specifically identified to reflect the proper clas- 
sification of the merchandise pursuant to the analysis set forth in Head- 
quarters Ruling Letter (HQ) 963167 (see “Attachment” to this 
document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is 
revoking any treatment previously accorded by the Customs Service to 
substantially identical transactions. 


Dated: May 9, 2000. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 
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[ATTACHMENT ]} 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, DC, May 9, 2000. 


CLA-2 RR:CR:GC 963167ptl 
Category: Classification 


Tariff No. 2106.90.9998 
Ms. LINDA M. CHRISTY-MOHABEER 


CIRCLE INTERNATIONAL, INC. 
1245 Royal Lane North 
DFW Airport, TX 75261 


Re: Herbal Microspheres; NY 815561 modified; HQ 953679, 960607. 


Dear Ms. CHRISTY-MOHABEER: 

In New York Ruling Letter (NY) 815561, issued to you on November 21, 1995, by the Cus- 
toms National Commodity Specialist Division in New York, on behalf of Naturade ® Prod- 
ucts, Paramount, CA, several varieties of herbal microspheres were classified under the 
Harmonized Tariff Schedule of the United States (HTSUS). We have reviewed that ruling 
and determined that the classification provided for some of the products was incorrect. 
This letter modifies NY 815561 by providing the correct classification for the herbal micro- 
spheres identified below. 


Facts: 


In NY 815561, 13 different products, all described as “herbal microspheres” were classi- 
fied in two different HTSUS headings. All the microspheres are said to be produced from 
extracts which have been obtained through the following multi-step process: (1) the source 
material (herb) is dried and then the desired component is obtained through standard ex- 
traction by heat-free “percolation” of the herb (i.e., the herb is passed through a solvent 
selected for that particular herb), (2) “sterilization” by passing through a 0.2 micron mi- 
cro-porous column (since the process does not involve the application of intense heat, we 
assume “sterilization” means removal of solid plant matter), (3) concentration by reverse 
osmosis (which removes still more of the plant material), and (4) admixture with acellulose 
“carrier”. This mixture is put into a rotary dryer called an “extruder” which removes the 
remaining alcohol, leaving the product in spaghetti-like strands. The strands are put intoa 
“spheronisator”, a machine that transforms the product into microspheres, which are 
then dried. The microspheres are imported in bulk for subsequent encapsulation. The cap- 
sules are individually sealed in blister packs and packaged for retail sale as dietary supple- 
ments. 

In NY 815561 the microspheres were classified in different subheadings depending on 
whether the microsphere was single species or multiple species. Five single species prod- 
ucts identified as: saw palmetto (lot # SP/950649), feverfew (lot # FF/950672), green tea 
(lot # GT/950671) [GT/9506710 in the original], echinacea purpurea (lot # EP/950652), 
and golden seal (lot # GS/950665) were classified in subheading 1302.19.4040, HTSUS; 
and the eight multiple species products identified as: natural G3 (lot # G3/0695), natural 
Al (lot # A1/0695), natural P (lot # P/0695), natural E (lot # E/0695), natural M (lot # 
M/0695), natural I (lot # 1/0695), natural N (lot # N/0695), and natural S (lot # S/0695) 
were classified in subheading 2106.90.9999, HTSUS. NY 815561 does not state the ratio- 
nale for the differing classifications. We have reviewed the ruling and determined that the 
five single species products were not properly classified. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed modification of NY 815561 was published on April 5, 2000, in the Customs 
BULLETIN, Volume 34, Number 14. No comments were received in response to the notice. 


Issue: 


What is the classification of saw palmetto, feverfew, green tea, echinacea purpurea, and 
golden seal herbal microspheres? 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). The systematic 
detail of the HTSUS is such that virtually all goods are classified by application of GRI 1, 
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that is, according to the terms of the headings of the tariff schedule and any relative Section 
or Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 
1, and if the headings and legal notes do not otherwise require, the remaining GRIs may 
then be applied in order. 

The HTSUS headings under consideration are as follows: 


1302 Vegetable saps and extracts; pectic substances, pectinates and pectates; 
agar-agar and other mucilages and thickeners, whether or not modified, 
derived from vegetable products: 

Vegetable saps and extracts: 

1302.19 Other: 

1302.19.40 Other 


* * 


1302.19.4040 Other. 


* * * * 7 - 


2101 Extracts, essences and concentrates, of coffee, tea or maté and prepara- 
tions with a basis of these products or with a basis of coffee, tea or maté; 
roasted chicory and other roasted coffee substitutes, and extracts, es- 
sences and concentrates thereof: 

2101.20 Extracts, essences and concentrates, of tea or maté, and prepara- 
tions with a basis of these extracts, essences or concentrates or 
with a basis of tea or maté: 

2101.20.2000 Extracts, essences and concentrates. 

2106 Food preparations not elsewhere specified or included: 


* x * ~ = a 


2106.90 Other: 
Other: 
Other: 
Other: 
Other: 
Other: 
2106.90.9998 Other. 


In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing of the HTSUS, and are generally indicative of the proper interpretation of these 
headings. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

As noted above, heading 1302 covers vegetable saps and extracts. EN 13.02 states: 


Extracts may be simple or compound. Simple extracts are obtained by the treatment 
of only one variety of plant. Compound extracts are obtained either by mixing simple 
extracts or by treating mixtures of different varieties of plants. Compound extracts 
(whether in the form of alcoholic tinctures or in any other forms) therefore contain the 
constituents of several kinds of plant; they include compound jalap extract, compound 
extract of aloes, compound extract of cinchona, etc. 


We must determine whether classification of the microspheres in heading 1302, HTSUS, 
is correct. If the microspheres satisfy the criteria for classification in heading 1302, this EN 
means that the classification of the simple and mixed ingredient microspheres in NY 
815561 in different headings was not in accordance with the EN and thus was incorrect. 

When describing the type of extract covered by the heading, EN 13.02 states: 


The vegetable saps and extracts of this heading are generally raw materials for vari- 
ous manufactured products. They are excluded from the heading when, because of 
the addition of other substances, they have the character of food preparations, medica- 
ments, etc. 


The microspheres being classified cannot be considered to be raw materials for various 
other manufactured substances. Rather, the extracts have been turned into finished prod- 
ucts intended to be put up for retail sale—after encapsulation—for use as dietary supple- 
ments. Literature provided by the importer states that the extract has been adsorbed by 
the cellulose carrier and that the final product is “stable, clean, [and] non contaminated”. 
And that “[I]t can stay that way for years without any particular care.” Customs has con- 
sistently held that extensive processing of an extract based article which transforms it 
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from araw material into an article ready for use as or in some more specialized product will 
render it ineligible for classification in heading 1302. (See HQ 960607, dated July 31, 1998, 
citing HQ 953679, dated February 3, 1994). 

One of the articles being classified is identified as “green tea” microspheres made from 
Camilia sinesis (lot no. GT/9506710). The Dictionary of Economic Plants , Second Edition, 
identifies Camilia sinesis as being asynonym for Camilia thea, or common tea. The ENs to 
heading 13.02 state that “The heading further excludes the following vegetable products, 
classified under more specific headings of the Nomenclature: (c) Extracts of coffee, tea or 
maté (heading 21.01).” However, based upon the description of the process which is used to 
produce the microspheres, we do not believe the “green tea” microspheres are properly 
classified in heading 2101, HTSUS. The ENs for heading 21.01 describe tea or maté ex- 
tracts, essences and concentrates as being “* * * products [which] correspond, mutatis 
mutandis , to those referred to in paragraph (1).” Paragraph (1) states: “Coffee extracts, 
essences and concentrates. These may be made from real coffee (whether or not caffeine 
has been removed) or from a mixture of real coffee and coffee substitutes in any proportion. 
They may be in liquid or powder form, usually highly concentrated. This group includes 
products known as instant coffee. This is coffee which has been brewed and dehydrated or 
brewed and then frozen and dried by vacuum.” The description of coffee extracts and like 
products would apply, mutatis mutandis, to products such as instant tea and liquid tea ex- 
tracts, used for flavor and aroma. The “green tea” microspheres are articles which at one 
time may have been partly tea leaves, but they have not “been made from” real tea. The tea 
leaves have been highly processed into an article which is not similar to an instant tea or 
liquid tea extract, but is an end product in itself. 

The ENs to heading 21.01 state that the heading also covers preparations of tea and cof- 
fee extracts which are described as “preparations based on extracts, essences or concen- 
trates of coffee, tea or maté (and not on coffee, tea or mate themselves), and include 
extracts, etc., with added starches or other carbohydrates.” However, since the “green tea” 
microspheres are not a tea or an essence, extract or concentrate ofa tea, it cannot be a prep- 
aration based on the extract of tea. Accordingly, the “green tea” microspheres are not clas- 
sified in heading 2101, HTSUS. 

For the above reasons, the herbal microspheres are not classified in either headings 1302 
and 2101, HTSUS. Literature provided by the importer indicates that the microspheres are 
intended to be encapsulated and offered for retail sale by Naturade® as a natural herb 
health supplement. Customs has consistently classified encapsulated herbal health sup- 
plements in subheading 2106.90.9998, HTSUS, as food preparations, not elsewhere speci- 
fied or included, other. See HQ 963679 and 960607, cited above. 


Holding: 


Herbal microspheres saw palmetto (lot # SP/950649), feverfew (lot # FF/950672), green 
tea (lot # GT/950671) [GT/9506710 in the original], echinacea purpurea (lot # EP/950652), 
and golden seal (lot # GS/950665) are classified in subheading 2106.90.9998, HTSUS, as 
food preparations not elsewhere specified or included, other, other, other, other, other, oth- 
er, other. 

NY 815561, dated November 21, 1995 is modified in accordance with this ruling. In ac- 
cordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its publica- 
tion in the CUSTOMS BULLETIN. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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